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AnHotauus. LleAb uccrepoBaHMA COCTOUT B ONpeAeAeHUM NPaBoBoro cratyca Mopckoi AOKTPUHBbI Poccuitckom
depepaunu Kak UCTOYHMKA MOPCKOro npaBa U 060CHOBaHMM BO3MOXHOCTH €€ KBaAMdUKaLMK B KauecTBe camo-
CTOATEAbHOW NpPaBOBOW (GOPMbI UCTOYHWMKA npaBa. MeTOAONOrMYECKYHD OCHOBY COCTAaBAAKT (OPMaAbHO-
FOPUANYECKUHU, CUCTEMHO-CTPYKTYPHbIA U CPAaBHUTEALHO-NPABOBOM METOABI, @ TaKXKe METOAbl aHaAM3a U CUHTE3a
HOPMAaTUBHOIO MaTepUana U Hay4yHbIX KOHLENUUIA. B paboTe UCCAEAYHOTCA OCHOBHbLIE AOKTPUHAALHbLIE MOAXOABI K
MOHUMAHMIO  NPaBOBOW  AOKTPUHbI  (KOHLENTyaAbHbld,  aBTOPUTETHbIA, HOPMATUBHbIA,  MOAUTMKO-
OPUEHTUPOBAHHbIX, AMdPEpPEHLMPYIOLLUI), aHaAM3upyeTcA npaBoBasA npupoAa MopcKoi AOKTpUHbI Poccuid-
ckon Qepepaumu. Pe3yAbTaToM UCCAEAOBAHUA ABASETCA aBTOPCKOE ONpeAeAeHUe UCTOYHUKA NpaBa Kak BOAEBO#M
AEATEAbHOCTH CyObeKTa No 06LEKTMBMPOBAHMIO CUCTEMbI NPABOBLIX GOPM, UTO NO3BOASIET NPEOAOAETb OFPaAHU-
YeHHsA NO3UTUBUCTCKOK KoHLenuuu. 06ocHoBaHO, uto Mopckas AOKTPUHA 06AapaeT Npu3Hakamu GpopMbl UCTOY-
HUKa NpaBa: ONPeAEAEHHOCTbIO COAEPXXAHUA, NPU3HAHUEM CybbeKTaMu, 003aTeAbHOCTBI0 U HAAMUMEM BHELL-
Hero BbipaxeHua. CAenaH BbIBOA O TOM, 4TO OQUUMaAbHasA (FrOCyAapCTBEHHAs) AOKTPUHA GaKTUYECKU Urpaer
POAb UCTOYHMKA NPaBa U TPpeByeT 3aKpenAeHUs ee cTatyca B MepapXun UCTOYHUKOB.
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JloKTpYHa, B caMOM 00lieM ee NMOHUMaHUH, NPeACTaBJIsIeT COO0OU CUCTEMY
WJiel, B3TJISA/I0B, yYY€eHUH, UCTOUHUKOM KOTOPBIX SIBJSIETCS desimes1bHOCMb yye-
HbIX-IOPUCTOB, OTHOCHUTEJIbHO CYLHOCTH, COZiep:KaHus, GOpM U 3aKOHOMEPHO-
cTeld BOSHUKHOBEHHS, Pa3BUTHUA U PYHKIIMOHUPOBAHUS MPaBa, a TAKXKe UHbIX
NpaBOBbIX sABJeHUN. Ucxoas U3 onpeesieHus, BUAHO, YTO NpaBoBas JOKTPUHA
BeCbMa pa3HO0Opa3Ha M 0XBAThIBAET LIMPOKUI KPYT SIBJIEHUH.

Haub6osiee nonysspHble BO33peHHS Ha CyThb 3TOr0 MPABOBOTrO SIBJIEHUS MOX-
HO NPE/ICTAaBUTH CJIEAYIOIIMM 00pPa30oM.

KoHyenmyasbHblii 832450. JJOKTpUHA NpeCcTaB/eHa Kak cucteMa GyHAaMeH-
TaJIbHbIX WJlel U KOHIeNIUi, Habop 6a30BbIX MPUHIMIIOB U IleHHOCTEeH, Ppop-
MUPYIOLIMX TUIl IpaBonoHKUMaHu4 [1, ctp. 9—10; 2, ctp. 8—9].

AsmopumemHblil 8324150. Jlpyroe HalpaBJeHHE pacCMaTpUBaeT JOKTPUHY
KaK aBTOPUTETHOe MHEeHHe y4eHbIX («IpaBo IOPHUCTOB»). CyThb JOKTPHUHBI 3a-
KJII0YaeTCsl B IPU3HAHWUM U aBTOPUTETE ee Co3/jaTeer, UbU TPY/ibl, Yb€ MHEHUE
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CTAaHOBUTCS OPUEHTUPOM OJiaroZapsi riayorMHe U HAy4YHOW Oe3ynpeyHOoCTH [3,
ctp. 18].

HopmamueHblii 832/150. JlIOKTpHHA pacCMaTpUBAeTCs Kak HepopMasibHbIN (a
B HEKOTOPBIX CUCTeMaxX U (GOpMaJibHbIM) HWCTOYHUK IpPaBa, BOCHOJHSAIOIIUU
npo6eJsibl U HANpPaBJSOIMN MpaBonpuMeHeHue [4, ctp. 105—106].

llonumuko-opueHmupo8aHHblll 832/140. JlOKTpUHA He CYLeCTBYET B BaKyyMe,
OHa MaTepHaJM3yeTCd Yepe3 NPaBOBYIO MOJUTHUKY, 3a4aBas LieJiv, IPOrpaMMbl
M BEKTOPbI 3aKOHOTBOPYECTBA U NpaBonpuMmeHeHus [5, crp. 107—109]. Jok-
TPUHA TYT BBICTYIAeT KaK Hay4YHasi 0OCHOBAa IPaBOBOM MOJIMTUKHU FOCYyJapCTBa.

Augppepenyupyrowuti 832,50. He Bcsikas HaydyHast paboTa sIBJsieTCSA JOKTPH-
HOU. J/IOKTpUHA — 3TO JIMIIb TA YaCTh HAYKH, KOTOpas JOCTUIJIA BBICOKOU CTe-
IIeHU NPU3HAHUS, NPAKTUYECKOW BOCTPEOOBAHHOCTU U 0POPMUJIACH B YCTOU-
YHBYIO IIKOJY WM KOHLeNnuut [6]. C 3TOM TOUYKMU 3peHus, JOKTPHUHA paccMar-
puUBaeTcsad Kak 000COOJIeHHOE siBJIEHWE, OTJIMYHOE OT IOPUAWYECKOW HAYKH B
L eJIOM.

Bce npencTaBieHHble HanpaBieHUsI 00'beJUHSAET TO, YTO HU OJIHO U3 HUX He
paccMaTpUBaeT AOKTPUHY B KadyeCcTBe UCTOYHHUKA (PopMbl) mpaBa (XOTS eCThb
MccieJOBaHUs, KOTOpble 000CHOBBIBAIOT »KeJIaTEJbHOCTb JJAHHOTO MOAX0/a).

Ykaszowm llpesuaenTta P® ot 31 utossa 2024 r. N2 512 6bl1a yTBepxkaeHa Mop-
ckas JokTpuHa Poccurickont Penepanuu. ITO yKe TpeThs M0 CUETY KOHLEMIUS
Mopckoit fokTpuHbl (epBass Mopckas aokTpuHa Poccuiickont Penepanuu Ha
nepuos a0 2020 roga 6bl1a yTBepxkAeHa [Ipesuaenta 27 utoas 2001 r. Ilp-
1387).

B cnenpanbHOM inTepaType ObLI0 0OpallleHO BHUMaHUe Ha NPaBOBOM CTATyC
JIAHHOTO JIOKyMeHTa. UHTepec BbI3bIBA€T M TO, KAKMM aKTOM OblLJ1 BBEJIEH B
paBOBOW 000POT JJaHHBIN JJOKYMEHT U CaM JJOKYMEeHT, Ha3BaHHbIN JJOKTPUHOMU.

Bonpoc o npaBoBOM cTaTyce JOKTPHUHBI U €e PO/ KaK MUCTOYHHUKA NpaBa fB-
JIIeTCA AUCKYCCUOHHBIM B IOPUAMWYECKOW Hayke. C OHOM CTOPOHBI, JOKTPHUHA
He [BJISSeTCd HOPMATHUBHBIM NMPABOBBIM aKTOM B KJIACCUYECKOM MOHUMAaHMUU,
TaK KaK He COAEepP>KUT MPSMbIX MPAaBOBbIX HOPM, 00513aTeJIbHBIX /IS UCIOJIHE-
HUs. C 4pyror CTOPOHBI, OHA ONlpeJiesiseT CTpaTeruyecKre NIpUuOPUTETHI, LieJIU U
NPUHLUIIBI, KOTOPble BJMSKT HAa (QOPMHUPOBAHHME M MpPUMEHEHHEe MPaBOBBIX
HOPM B cpepe MOPCKOro MpaBa.

HanomHuM, uto B cooTBeTCTBUHU CO CT. 90 KoHcTuTyuuu P® [IpesnaeHT U3-
JlaeT yKasbl U pacCHOPS>)KEHUs], IPU 3TOM OHU HE JIOJKHBI BXOJUT B IPOTUBOPE-
yue ¢ Konctutyuueit u dejiepaibHbIMU 3aKOHaMU. YKasbl [Ipe3usienta PO oT-
HOCSATCS1 K HOpMAaTHBHBIM NIPaBOBbIM aKTaM, U 60Jiee TOro, KaK ObLJIO MOAYEPK-
HyTO B [locTaHoBseHun KoHcTuTyuumonHoro Cyaa P® ot 30 ampesas 1996 r.
Ne 11-I1, lIpesupent PO 3aHMMaeTcd NMpaBOTBOPYECTBOM, HAlpaBJEHHBIM Ha
yCTpaHeHUe MPo6esIoB B 3aKOHOaTe/bcTBe. Ho ycTpaHATh nmpo6eJsibl B 3aKOHO-
fatesnbcTBe [IpesupenT PO mMoxeT nocpefCTBOM TOJIBKO JOCTYNHBIX €My Mpa-
BOBbIX GOPM — YKa30B M PACHOPSI?KEHU.

C TOYKM 3peHHs CyleCTBYIOLUX NPAaBOBbIX POPM U 3aKOHOTBOPUYECKOU TeX-
HUKU, Mopckasa goktpuHa Poccuiickon Penepauuu He s8/15emcsi HOpmMamus-
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HbIM NPABO8LIM AKMOM B KJIAaCCUYECKOM MOHMMaHUU. OHa yTBepX/AeHa yKa3oM
[Ipesauaenta P®, HO caM yka3 00 yTBepKAEHUU PUKCUPYET JIUlb PAKT NPUHSI-
TUS JOKYMEeHTa CTpaTeruiecKoro JaHUpoOBaHus, HO He CO3/JaeT HOBblE HOPMBI
npasa.

JIOKTpHYHA He COAEpP>XUT NPSAMBIX HOPMaTUBHbIX NpeANHCAaHUHN, 00493bIBAIO-
IIMX K KOHKPeTHBIM elcTBUAM. OHa GopMyupyeT 1jeJi, IPUHILMIIBI, 3a1a4U U
HalpaBJIeHUs Pa3BUTUSA MOPCKOM IMOJUTHUKH, HO He YCTaHABJIMBaeT IOpUAUYe-
CKM 00513aTeJIbHbIX IPaBUJI IOBE/I€HUS.

[IpaBOBy10 OCHOBY caMOU JlOKTPUHBI COCTABJSAIOT ApPyrMe HOpMaTUBHBIE aK-
Tol: KoHcTuTynusa P®, denepanbHble 3aKOHBI, MeXAyHApOJHble LOTOBOPbLI U
oO1enpU3HaHHble IPUHIUIBI MEXAYHAapOoAHOTro IpaBa. To ecTb OHa onupaeTcs
Ha CyllecTBYyMollee 3aKOHOJATeJbCTBO, HO C TOYKM 3peHUs TOCIOLCTBYIOLLEN
NO3UTUBUCTCKOW KOHLeNuuu B Poccunickon denepauuu, He sg8.159emcsl e2o uc-
MOYHUKOM.

JIOKTpHUHA CJIYKAT OCHOBOW [l pa3pabOTKU KOHKpPeTHBIX HOPMAaTHBHBIX
IpPaBOBbIX AKTOB (3aKOHOB, YKa30B, NOCTAHOBJEHUW U T. [.), KOTOpPbIe yxKe
UMEIOT 0053aTeJIbHYI0 CUJLY.

B snuTepaType, oLleHUB HOBYH BEpPCHUI0 JOKTPUHBI, YKa3aau, 4yTo Mopckas
JIOKTpHUHA — 3TO, BbIpaXKasACh JIJAKOHUYHO, KOHIeN K OBeJeHHs rocyZapcTBa
B MOPCKOW CpeJie, a TaKXe JOKYMEHT, OllpeJie/IAI0LUNA IoCyJapCTBEHHYIO I10-
JIMTUKY B 3TOU YaCTU U ABJIAIOLIUKWCA COCTABHOM YaCTbI0 KOMILJIEKCA CTpAaTeru-
YeCKOro IIJIAaHUPOBaHUA BHELIHEeN U BHYTpeHHel NoJUTUKU Poccuiickon Pepe-
pauuu [7, ctp. 2—9].

Takum obpazoM, Mopckast JJOKTpUHA — 3TO CKOpee KOHLEeNTYyalbHbIN JOKY-
MEHT, OllpeJlesIAIHUN CTpaTernyecKue OpUEeHTHUPbl TOCYyJapCTBEHHOMN I0JIU-
THUKHU B MOPCKOH cdepe.

O6paTuM BHMMaHMe Ha TO, YTO NIPAaBOBOU CcTaTyC MOpPCKOU JOKTPUHBI HE CO-
OTBETCTBYeT CYIECTBYIOLUM II03UTUBHBIM NIPAaBOBbIM pOpMaM, UYTO FOBOPUT O
HeoOX0JUMOCTU NEePecMOTPETh YXKe CTAaBUIMU TPaJULMOHHBIN MOAXOJ K MC-
TOYHHKAM IIpaBa.

HanomMHuM, 4TO B pOCCUICKOM MPAaBOBOM JIUCKYpCe CYILECTBYeT ONpe/iesieH-
HbI KOHCEHCYC Ha MOHSATHE «HUCTOYHUK (Popma) mpaBa». CorsiacHO eMy MOj
MCTOYHUKOM IpaBa MOHUMAKT «UCXOASIIMHA OT roCyZapCcTBa U MPU3HAHHBIN
MM oQUIUANBHO COCOO6 BbIpaxkeHUs (0POpMJIeHHS) M 3aKpensieHUs] HOPMbI
npaBa, KaK UJeu 0 JO/DKHOM WJIM JIONNYCTUMOM B OObEKTUBHOM CMBICJIE», KaK
«TO, TZIe COAEPKUTCSA HOpMa IpaBa», Kak «00’beKTUBHOE 3aKpeIllJIeHUe U MPOosiB-
JIeHUe CcoJiep:KaHus MpaBa B ONpe/ieJIeHHbIX aKTaX roCcyZlapCTBEHHbIX OPraHOB»
[8, cTp. 76; 9, cTp. 402].

Takoe npejacTaB/ieHWe B HBIHEUIHEM €ro 3aKOHO/JATeJbHOM BbIpaK€HUHU
oCcTaBJisleT 6e3 OTBeTa BONPOC O NPAaBOBOM CTATyCe TAKOr0 akTa, Kak Mopckas
JIOKTpUHA. B paMKkax cylecTByolell KOHLENLUH MO3UTUBHU3MA /[Jis1 BBEJeHUS
B IPAaBOBOM 060POT HOBBIX BU/IOB UCTOYHUKOB ($popM) mpaBa HEOOXOAUM, KaK
MHUHUMYM, 3aKOH «0 HOpMaATHUBHBIX aKTax B Poccuiickoit Pepepanuu», 0 KOTO-
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POM TOBOPSAT CHELUANUCTBI YXKE A0JIr0e BpeMs U KOTOPbIM BpsJ, JIM CJleAyeT
»KAaTb B 0603puMoM o6yayuem [10, ctp. 7—9].

Ho uctounuku (dpopmbl) mpaBa MOKHO NMOHUMATh MHayve. Mbl nmpenjiaraeM
paccMaTpUBaTh MCTOYHUK IpaBa MpexJe BCEro Kak BOJIEBYH [eATEJbHOCTb
CcyOo'beKTa Mo 00'beKTUBUPOBAaHUIO (BBEAEHUIO B 000POT) CUCTEMbI NMPAaBOBbIX
dopM s CylecTBOBaHUSA U PEryJUPOBAHUSI ONpeesieHHbIX 00IeCTBEHHbIX
OTHOLIEeHUW. NUHBIMU C/1I0BaMU, KICTOYHUKOM OyAyT BBICTYNATh UCKIOYUTEIBHO
CyO'bEKTHI (IrOCYAAapCTBO, OpraHu3anuu, GU3ndecKre Jiula), IOCKOJbKY TOJIbKO
OHU MOTYT pa3pabaThiBaTh U BHEAPATH MpaBUJjia IOBEEHUS.

B cBow o4depenb, npaBoBasg GpopMa MUCTOYHHUKA NpPeACTaBIAseT COO0U Ccrocob
00'bEKTUBHUPOBAHUS COJEPKaHUS MPaBUJIA, UCXOAALIETO OT CyO'beKTa U 0bJie-
YeHHOT0 B OIlpe/ieJIeHHbIN BUJ.

JlaHHOe MOHUMaHHE 3TUX CUCTEMHBIX KaTeropuu (MCTOYHUK mpaBa, ¢opMma
npaBa) M03BOJIieT 0O00CHOBATh BBEJlEHHE B HAYUYHbIM Y MPAKTUYECKUHA 000pPOT
HOBBIX IPAaBOBBIX POPM, OJHOU U3 KOTOPBIX SABJIAETCA JOKTPHUHA.

[TonpobyeM B3r/issHyTb HAa MOpPCKYI AOKTPUHY C TOYKU 3PEHUsT AAHHOTO
HaMM MOHUMaHMUs HWCTOYHHKA U MPaBOBOM (OpMbI MCTOYHMKA npaBa. Eciu
/IOKTpYHAa — He HOPMAaTHUBHBIU NPAaBOBOM aKT, TO MOXET eCTb CMbICJ ee pac-
CMaTpPHBATh B KaueCTBe TBOPUYECTBA YYEHbIX, KOTOPbIE CO3/AI0T KOHIENLMIO, a
oduLIMa/IbHOE JIMLO 3TY KOHLEMNIMUK YyTBEPXKAAET CBOMM aKTOM (yKa3oM, pac-
NOpsP)KEHUEM, IOCTaHOBJAeHUEM U T.1.)? Torga Mbl UMeeM Jies10 ¢ 0oQUILMATIbHOU
JIOKTPHUHOM.

JloKTprHaA BOOOIIe — MOXET ObITh IJIOJIOM IOPUAMYECKONH HAy4YHOU 0bIIe-
CTBEHHOCTH (001ecTBeHHas JOKTPUHA), a MOXKET MPOUCTEKATb OT rOCyAapCTBa
(rocymapcTBeHHas foKTpHHA). [He BAaBasich riiyboko B JJaHHBIM BONPOC, OTMe-
THUM, 4YTO OQUIIMAJIbHYIO JOKTPUHY MOXKHO MPEACTAaBUTh KaK CUCTEMY KOHIIEI-
TyaJIbHbIX B3IJ/I1/10B (Ha KaKyl-To chepy — 6e30MacHOCTb, 00pa3oBaHuUe, IIUP-
pPOBHU3AIMI0), KOTOPYIO NPSIMO yTBEPXKAAET U MOJJEPKUBAET rocyaapctBo. To
eCTb 3TO He MPOCTO Hay4YHasl TeOpHUs, a NO3UIMs, 3aKpenyeHHasa opunransbHo. C
3TOW TOYKMU 3peHus, MOPCKyI0 JOKTPHHY BO3MOXXHO pacCMaTpUBaTh KakK Ipa-
BOBOM JIOKYMeHT (MOCKOJIbKY OHa yTBepJaeTcs Ha odHIlMaJbHOM YpPOBHE),
SABJISIOUIANCSA HOCUTEJEeM HOPM-NPUHLUIIOB U HOPM-AePUHULUN NPHUMEHU-
TEeJIbHO K YCTAHOBJIEHUIO 1leJIEW MOPCKOH JIeATeJbHOCTHU rocyzapcTsa.] B pam-
Kax IocJjie/iHel BBOJASATCSA B 000POT TaKHe aKThl, KAK KOHIENIMM (HaNpuMep,
KoHuenuus BHelllHeH NOJUTUKU Poccuiickont @enepany, yTBepxaeHa YKa3oM
[IpesupenTta P® ot 31 mapTa 2023 r. N2 229), nokTpuHsl (Hanpumep, JlokTpuHa
nHpopManMoHHON Ge3omacHocTU Pocculickoit @epepalniuy, yTBepKaeHa YKa-
30M I[Ipesugenta P® ot 5 nekabpsa 2016 r. N2 646; Ikosoruyeckass JOKTPHUHA
Pocculickoit ®enepanuu, ogoo6peHa pacnopsikenueM [lpaButenbctBa PO ot 31
aBrycta 2002 r. Ne 1225-p), rocygapcTBeHHble NOJUTUKU (cM, HanpuMep, Oc-
HOBbI F'OCYZJaPCTBEHHOM MOJUTUKU B chepe pa3BUTHSA HAYKH M TEXHOJIOTUN Ha
nepuon g0 2030 roaa, yrBepkaeHbl Yka3zoMm Ilpesuaenta P® ot 1 gekabps
2022 r. N2 812) u T.n. ITU aKTbl 0POPMJISIIOTCS CyUleCTBYOIMUMHU GOopMaMu —
ykazaMmu [Ipe3uaenTta P®, nocranoBaenusmu [IpaButesnbctBa PO u T..
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Takoe noJsioxkeHHWe CBUJETENBCTBYET O TOM, UTO JOKTPHHA KaK SIBJEHUE YKE
daKTHU4YeCKU UrpaeT poJib UCTOYHHUKA NpaBa. OcTaeTcs TOJBbKO ONpPeNENUTD €ro
NPpaBOBOM CTATYC U MOJIOKEHUE B 001LEH HEPAPXUU AEeNUCTBYIOUUX UCTOYHUKOB.

[TosioxxeHUs [OKTPHHBI (KaK OOIeCTBEHHOM, TaK U TOCYJapCTBEHHOW) HC-
N0JIb3YIOTCS B KAa4eCTBE BCIIOMOTraTe/IbHOTO MaTepuasia AJisi HOBbIX HOPMAaTH B-
HbIX aKTOB, 000CHOBAHMUSI aKTOB MPABONPUMEHUTEJIS], IPABUJI, UCXOASAIIMUX OT
HeroCyZapCTBEHHbIX CyO'beKTOB. HO JOKTpUHA ciocoOHa BBICTYNATh M B Kaye-
CTBE CAaMOCTOATEJbHOTO0 UCTOYHUKA. Tak, corysacHo cT. 38 Cratyrta MexayHa-
poaHoro Cyaa Opranuzauuu O6beguHeHHbIX Hauuum 1945 r. K MCTOYHMKaM
npaBa, KoTopble npumMmeHseT MexayHapoaHbld CyJ, OTHOCUT JOKTPUHBI
HanboJiee KBaJIUULIMPOBAHHbBIX CIEIMAJUCTOB B 06J1aCTU My6JIUYHOTO NMpaBa.
WUHBIMU CJI0BaMH, POCCUMCKOE MPAaBO y:Ke NPU3HAeT NMPaBOBYI JOKTPUHY MC-
TOYHUKOM MEXAYHApOJAHOTO Ny6,/1UYHO20 TIpaBa.

OTOHASA OT KOHLENTYaJbHbIX YCTAHOBOK MO3UTUBUCTCKOW TEOPUHU B BOIPO-
cax MCTOYHUKOB U GOpPM IpaBa, BIOJIHE BO3MOKHO pacCMaTpUBaTh JOKTPUHY B
KayecTBe MpaBoOBbIX GOpM YacmHozo npaBa. ClieJlaHHbIN BbIBOJI BO3MOXKHO pac-
NPOCTPAaHUTh U Ha ApYrye MpaBOBble SIBJIEHHUS, HAIIPUMED, aKThl BBICIIUX CY-
JIEOHBbIX UHCTAHIMM, pa3/inyHble GOpPMbl UHAMBUAYAJbHOI'O IMPABOBOTO pery-
JIMPOBaHUs U T.N. Ho 3T0 y>Ke BbIXOJUT 32 paMKH HACTOSIIET0 NpeAMeTa UCCe-
JIOBaHMUS.

J/laHHOe HaMu ompe/ie/ieHHMe HCTOYHHMKA U IPaBOBOM POpPMbl UCTOYHHMKA Mpa-
Ba, MO3BOJISIET paccMaTpuBaTbh MOpPCKYI0 JOKTPUHY B KayeCTBe MOJIHOLLEHHOU
CaMOCTOSITeJIbHOU GOPMbI MCTOYHHMKA MpaBa (B JJAHHOW CTaThe Mbl OTPAaHUYHUM-
CSl UCKJIIOUUTENbHO MOpPCKOM JOKTPHUHOM, XOTS, caMa Mo cebe JOKTPHUHA ropas-
Jl0 pa3HOOOpa3Hee, UTO TpebyeT 6oJiee MHUPOKOTO UCCIeJ0BaHHUA).

®opMbl HCTOYHHUKOB NMpaBa XapaKTePHU3YITCSA COBOKYMHOCTbIO MPU3HAKOB, K
KOTOPBIM OTHOCSITCSI: ONpPEJIEJIEHHOCTb COJIEPXKaHMs, IPU3HAHUE CyObeKTaMHU
npaBa, 0653aTeJIbHOCTb, HAJIMUME BHELIHETO BbIPAXKEHUS. YKa3aHHble PU3Ha-
KU B NIOJIHOW Mepe NPHUMEeHUMbI U K TaKOMY JIOKYMeHTY, Kak Mopckasi 1OKTpH-
Ha PO.

B Teopuu npaBa onpesieiIeHHOCTb CO/IEp>KaHUs IPAaBOBOW HOPMbI TPAKTYET-
C KaK 4YeTKOCTb M OJJHO3HAaYHOCTb (POPMYJIMPOBOK MpaBuUJia NOBeAEHUS, UC-
KJII0o4awuiasg JBYCMbICJEHHOCTb U NPOTUBOPEUYMBOCTb U 0OecrnevyrBarolast
NOJIHOTY U KOHKPETHOCTh B KJIIDUEBbIX acrneKTax. TpajullMOHHO JIaHHbIN MPU-
3HaK pa3pabaThIBaJsICsl IPUMEHUTEJBHO K KJIacCUYeCKOU HopMe mpaBa. OHaKo
ero JleiCTBUe He OTpaHUYMBaEeTCs UCKJIIOYHUTEJbHO HOPMAaMU MO3UTHBHOIO
IpaBa: OH TaKXXe paclpoCTpaHseTCs Ha NpaBuJa noBe/ieHus, GopMyiupyeMble
B paMKaxX AOKTPUHAJIbHBIX MOJIOKEHHUU. ITO MOATBEPXKAAETCSA aHAJIMU30M CO-
JlepkaHust MOpCcKoW IOKTPHUHBI.

®opMbl UCTOYHUKOB MpPaBa, UCXOASAIME OT rOCYyAAapCTBa, IPU3HAKOTCI UM d
priori. Ilpoune cy6beKTbl — dU3UYECKHE JUIA U OpTaHU3aLMU, — NPU3HAKOT
WX B CWUJIy NPUHAJJIEXKHOCTH K NpaBoBo# cucteMe Poccuiickoit ®enepanuu. B
JlTaHHOM cJiydae Mopckasi IOKTPUHA UCXOAUT OT rocyfapctia (B jule [lpe3u-
feHta P®), a cneoBaTesibHO, 06513aTe ibHA AJ151 UCIIOJIHEHUS.
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st GopM UCTOYHUKOB MO3UTHMBHOIO MpaBa 0053aTeJbHOCTh YCTaHABJIMBA-
eTcs NPSAMBIM yKa3aHMEM 3aKOHOJATeJsl U PacIpOCTPaHAETCA Ha BCe CyObeK-
Thl. JlIOKTpUHAJIbHbIE MOJIOXKEHUS, IO 0OIEMY MpPaBUJIYy, He 00JIaZjal0T aHaJIo-
TMYHOU BCeoOIleld 003aTeNbHOCTBIO, OJHAKO IPUMEHUTENIBHO K MOJIOXKEHUAM
obULIMaIbHON AOKTPUHBI MOKHO TOBOPUTH O TAKOW 0053aTEJbHOCTH.

Ob6uiecTBeHHasA [JOKTpHHA HAxOAUT BOIUIOLLEHHE B cjaeAyrolux ¢dopMmax:
Hay4Hble CTaTbH; MOHOTpadUU; AUCCEPTALMOHHBIE UCCIeJOBAHUSA; JOKIAAbl HA
dopymax, KoHrpeccax, KOHQepeHIUAX U KPYTJbIX cTosax. [ obunuasbHOU
JIOKTPHUHBI CylecTBYeT GpopMa YKa30B, PacClOps»KeHU U, TOCTaHOBJIEHU . B aTux
MCTOYHMKAX OOOCHOBBIBAIOTCA INpaBWJa, NpeTeHAYyHUhe Ha HOpPMaTUBHOE
3HayeHue. COOTBETCTBEHHO, JOKTPHUHa/JIbHbIE pa3pabOTKU B MOJHONU Mepe MO-
TYT OTBe4YaTh NpHU3HaKaM GOpPM UCTOYHUKOB IpaBa.

UTak, coBpeMeHHOe POCCUMCKOE 3aKOHOJATeJbCTBO XapaKTepU3yeTCsd LIU-
POKUM NpPUMEHEHHEM [OKTPHUH KaK JOKYMEHTOB CTPaTerMyecKoro MJaHUpo-
BaHUs (Ikosiorudeckas aoktpuHa 2002 r., Knumatudeckasa goktpuHa 2009 r.,
Boennasa foktpunHa 2014 r. v fip.). OAHaKO UX IOpUANYecKas NPUPOAA OCTAeTCs
npejMeTOM Hay4YHbIX JUCKYCCHUU: OTCYTCTBYeT KOHCOJIMJAUPOBAHHAA MO3ULUS
OTHOCUTEJIbHO UX HOPMATUBHOI'O 3HAYEHUS U MeCTa B MepapXUU UCTOYHUKOB
npaBa. JTO CO3JAeT MPABOBYH HeOIpeJe/IeHHOCTb U 3aTPyAHAEeT CUCTEMHOe
NpUMeHeHHe JOKTPUHAJbHBIX MOJIOKEHWH B MPaBOTBOPYECKOM U MPABOIPH-
MEHUTEJIbHOU IPAaKTUKE.

[IpoBeseHHOE HcCaef0BaHHWE NO3BOJIIET KOHCTAaTUPOBAThb, 4TO Mopckas
fokTtpuHa Pocculickor ®@esiepaniiu 3aHMMaeT 0c0b60e MeCTO B CUCTEME UCTOY-
HUKOB MOPCKOro npaBa. He fiB/1isiCb HOpMaTHUBHbIM MPAaBOBbIM aKTOM B KJlac-
CUYECKOM MO3UTHUBUCTCKOM NMOHUMAaHWH, OHA, TeM He MeHee, 00JIaZlaeT COBO-
KYIHOCTbIO IPU3HAKOB, XapaKTePHbIX /s GOopMbl HCTOYHHKA MpaBa: omnpese-
JIEHHOCTBIO COZiep>KaHus, OQULIMa/IbHbIM MPU3HAHUEM, 0053aTEJbHOCTBIO JJIS1
CyO'b€KTOB MOPCKOM MOJIMTUKU U HAJJIEXKAIMM BHELIIHUM BbipakeHueM. [Ipe -
JIOX)KEHHOE B HACTOfILel paboTe pacuIMpUTeJbHOE NOHMMaHUe UCTOYHHKA Ipa-
Ba KaK BOJIEBOM [I€ATEJIbHOCTH CyO'beKTa MO0 0O0'bEKTUBUPOBAHHUIO MPAaBOBBIX
dopM OTKpbIBaeT BO3MOKHOCTb JIJIsl IPU3HAHUSA 0HUIIMAJIbHON JJOKTPUHBI Ca-
MOCTOSATEJIbHOW NpaBoBoM popMoi. [lajibHellllee pa3BUTUE JAHHOTO MOAX0/a
TpeOyeT KaK AOKTPHUHAJbHOM MPOPaObOTKH, TaK U 3aKOHOJATEJbHOTO 3aKpen-
JIEHUSl CTaTyca JOKTPHUHAJbHbIX aKTOB CTPAaTeruyeckoro IJIAHUPOBAaHHUA B
MepapXul MCTOYHHUKOB POCCHUMCKOrO MpaBa, YTO MO3BOJIMT YCTPAaHUTh Cyllle-
CTBYIOLIYI0 NPaBOBYIO HEOINpPeIeJIEHHOCTh U 00eCleYuTh CUCTEMHOE NPUMeEHe-
HUE JIOKTPUHAJIbHBIX MOJIOKEHUW B NMPABOTBOPYECKOU U MPABONPUMEHUTEb-
HOH NMpaKTHKe.
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